actually withdrawn,   although  the statute  requires   that  they be withdrawn,
and the credibility of the entire enforcement mechanism becomes  subservient
to an obviously formalistic exercise.

Finally,   if as the Secretary alternatively suggests,   33/   the with-
drawal order  is Issued for  the purpose of   training miners   in  such areas
as roof control and ventilation as   a means   of  abatement,   two  problems
arise.     First,   the  Secretary  did not  allege a violation of   the   training
regulations  that would warrant such a  means of abatement.     Second,   the
miners that are withdrawn as  a result  of   the order may not  be  the  miners
that were present in the area when  the violation is  alleged  to have
occurred.     In either event  the remedial basis   for  the order  is   inapposite
with respect  to the violation charged. _34/

IV.     The Underlying Policy of  Section 104(d).

What  is most disconcerting about  the enforcement  policy now blessed
by the majority is  its adverse effect  on  the Act's   fundamental  philosophy
of voluntary compliance.    What  compliance   incentives  exist when a mine
operator and his workforce who  currently maintain  a  commendable  safety
performance can be brought under  the heavy hand  of  section  104(d)   enforce-
ment  for errors alleged  to have been committed weeks   or months  in  the
past?  35/     Indeed,   given the unlimited retroactivlty  inherent  in  the
majority's holding,  section  104(d)   sanctions  are now authorized  against
a current management and workforce   that may not  even have been  involved
in the past  completed violation.     Particularly   galling will be  the  retro-
active issuance of withdrawal orders  for violations  that  posed no  con-
ceivable threat to miner health and safety  even when they first  occurred
(e.g.,  recordkeeping violations).     Only  the first violation  in a  section
104(d)   chain need be both  significant and   substantial  and  caused  by unwar-
rantable failure  to comply;   subsequent withdrawal  orders   in  the  chain
need only allege unwarrantability.

33/     Statement of  Solicitor  Salem,   oral  argument,   December   16,   1986 at
p.   21.

34/    These arguments are particularly  true with .regard   to   the Majority's
decision today  in White  County Coal Corp.,   supra,   wherein  the  means of
abatement was  the retraining of miners as   to  the  requirements  of   the
operator's roof  control plan.     Indeed,   if   in this  case  and   in  White
County Coal Corp.,   the Secretary had alleged  inadequate  training as the
basis of the violations   (as,   apparently,   it was)   and had   cited under
section 104(a),   the deterent  effect of enforcement  espoused by  the
majority would  still have been achieved.      Production  would have been
stopped for  the period of  time needed to abate  the violation,   i.e.,
until the miners  in  question had  been reinstructed   in   the hazards  of
going under unsupported roof.     In  such a   scenario  the  true purposes of
the Act would have been served within the   limitations   placed  on   the
Secretary by  Congress with respect  to past completed violations  not
observed by inspectors in the course  of  their   inspections.

35/     In a companion case decided   today,   Greenwich  Collieries,   supra,
T04(d)  orders  were issued  for violations   alleged   to have  occurred   as   far
back as 13 months.
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